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lgwitUoM Ordered UM Grantee*.
Jmdge Morris DtwenUiig

Covtlfi«n«Kl Term.
TBK GAM* or THE BftOADW4V KAIIJtOAO.

<fte Hoa. /^dfee Edwards (Presiding Justice; Kooserelt
and Morris, on the bench.

AMI X.Mxlkau and (Xkcrt, t*. Jacob Sharpe and
CUkmn..The Court was densely crowded hjr lawyers and

kgmu, who manifested the greatent anxiety to hear the
<¦««¦>as of the bench ia relation to the application for
aa iajnnetion afiinxt the grantee* of the proposed raJ-
Mad ia Broadway. Judge Strong was unable to attend,
aad Judge Rooaerelc nat, to couKtitute the Court, though
be look no part in the proceedings.

OPINION OF JCTHiK UPWARDS.

J^K^York ^^ *!hr tl,4t th' 8t.t >° the
miy Of Mf York, known and designated ax Broadwav is

CL'S&W.1' ^"""pened .*»* one hum]red
**! "J** I'J n owner» of the lands over
aad through which the street passes. for their own con

' iif^ W*" "V m allowed used bv eitUens

Th? H^*^erH V * o°U"non public street or thoroughfare
lh'y, arP each of them °wne« <o

hli Ue "tuated upon the «tru«t.
. { believe they are owners in fee of all the

teda ib front of their lots to the centre of the street

"jy A..!0 'i1® .rmen» 0r ri<Ut of w*y over the
f*"* they also *"ege that they are taxpayers to a

large amount bv reithoo of their ownership of 'this and
«*her property in thecity. They then state that proriou.

to the presenting t»f their complaint, the Boards of Alder
¦mo and Assistant Aldermen of the city, in opposition to

°l the Mayor, and in violation^ of the* injunction
Sf highest local court, passed a resolution by which

itI'lr"n^Vnv,1 srka^d. Permission to, the defend-
laj a d double track for a railway in RrAA^»

«d Whitehall or 8,ate street, from the ^uth& io
¦*.«, and thereafter to continue the 1,

from time to time, along the Bloomingdale road to Man
hattanvilk. There were certain condition* atLhed

.

are oertain allegations contained in tli.i
oomplaint as to the circuuutanoe* under which
irflY'kl ln permission were granted which it
wHl be necessary to consider hereafter C .L
Ufc then insist and contend that the jJmT
Aldermen and Commonalty of the citv h.J«V 3 w'

5y of their eorporate powers, either a* established

feji'taSS?"' or coi-ferred npin them by the ^fs
"ie railroad in question. They fur

~fj -" t.that owing to the peculiar situation o' Bnu 1
reWue 10 iu *"«», its use for Zo-

iml purpose* an a street, the proponed railway track if

SKl^L10 bC " th« d^ndants intend to use it
nuisance. They also contend that the

right to ui-e the street in the manner proposed can oulv
y an ,exPn>*iH authority, delegated bv the

¦orereign power of the State, by virtue of the right of
.mtoont domain, and that it would be necessary as a
eondition precedent to the exercise of such authority

¦Wertv COAn!rHSalnn the °Wners of ,he a^oining
w V- T <"">tend that the grant to

the defendants has been corruptly and illegally male
Dpoi these grounds they pray for an injunction to pre-'
went the grant from being carried into effect. I conceive

¦»«L fi,1fftl0n " t0 ,the. "fneral j)ower of the Corpo
¦atjon to authorire the laying of a railway track in th"
.ity has already been settled in the case of Prake vs

Hudson River Railroad Comiany (7 Barb V'KI i.

I hare already understood that' ca^se there w*e« two

firaL tTa'f Up?"' ^ decided ^y the
*t> that a railway in a city is not oer t* >

nuisance or a purpre.ture and, second tnatth/T-^
aation of the city of New York hasThe ^wer LfriX,^
authome the use of its streets for that purpo-e ft
contended upon the argument that the case before m s

dhrtinguishable from that, because in that ea«e tKe"l^
gialature had, by iu. charter to the Raih^dTom^aT
Mthoriied It to carry its roa<l into the city B it it <

"

». otrterred that this authority is cade to depend enure
"^ent of the Mayor. Aldermen, a'udcomm^-

»Hy of the city. The corporate right, as an ai titi. i»! »*

Irtenoe to reociye the benefit of the assent o: permif«i in

l.h*t,wa; granted by the State. The
tight to dm the Btreet8 of the city came entirely fr<»'«
** ..rporation of the city. So in the "a-e of P^nt v.

!il Railroad Company, (10 H»rb. 2d ) it was
held that the corporation of the city of Brooklyn whose
powers do not differ essentially from those rested in the
~rporation of this city, had the right ToTutWize a rli 1

eompany to tunnel a pubUc street for the purpose

tL ilrl^ 7 £**1 And in the casp "f AdSm, y^
B^h 4l! M

WaRhm«t<m Railroad Company. HI

Whitehall T^rS0^" recognized in the viilige
aIs.o thapman vs. The Albiny and

Hjheneelady Railroad Company, 10 Barb. 1160.) In each
" recipient of the right or thing granted

?***¦ corporate, created by an act of the LtfVu
!^^h?le!?r,CM.?,the r'«ht or thing grantefww
Tnv J' _! ..C_^.0r Tt^.e C?rpo!?tion' b? r'rtue of its
gyraljwwers orer iU streets. The next ground upon

? claim that the Uying and usfn^of
w railway track in quest on will be illegal u that it

£5 £l?ni"nci>^ ^ been already it was
¦ed In the eases aboVe cited, that a railway in a ??tri.
Mdweertai^ri* nuiganc®-»ut no one can doubt th it,

- ,f^ Um'i 1nce" u m'?ht become to If, for
x^pte, a railway, with a double track, should be laid

whJh JL "°me th' "arrow streets of ?h,s cUy
n°W' l°a<lequate to the public wanti

muSTT!^ builJ"e,M Purposes, it is apparent that the

SLu-uct^d W°-nle nuf^? y ** '"paired, if not entirely
.SMrueted. The plaintiffs contend thtt this ease ia al^o
a. ewepuon to the general rule. But I do not UiTnk
»Mh i^«)t^iu.forn"eTd| 't the P*P<,rB b6fore U8 warrant
¦wd i widaiion. And it neems to me tii%t no one will
¦eiwnelj deny that the track in question might be used
or rather I will say, that there is no oegtaiStay U»atrf '

in^ucha way as materially to impair
and obstruct the public right of paswige and re passage

.MLUll0,it'lh'/trttl' B,lt "«ch a possibility
STffen^ t0 ault>0"*e tlie interference of

i 4PC D*xt ground upon which
the plaintiffs claim that they are entitled to the inter
tereooo of the Court is, that they are owners of the fee to

object only to the p iblic right
y" f? BtreP1 cannot be taken fcr the raU
untu compensation is first m%de to them The

^ they ,claim th" ownership of the f.-e
jf* are seired in fee of the lots adjoining the

.
7 contend tint from this fact the law

S^!!Ir Swn,,^hip "I1 ""tHum filum TO, and that
tte burdenjsf proving ,he contrary rests upon the de

5'I defendants, oa the other hand, have in-
troduced an affiiiayit of a dis.inguished member ot the
.w, wbo, it appears, has been employed by the
¦brporation, and for some time past ha, be^ en

»J«ed in preparing a digest of the ancient re-

.orde, in reference to the title of the < jrporation

.onjdderahle 'e" ? °^ ^ CU-V' ThU af«davit Is, to a

If f !!" ' ar*!in,en'atiye, and consists of a

Si ' WltL lnferenc<'" an-i conclusions but

i!S.f ^We,,WOn to be true upon information
Md belief. Assuming all the facts stated to be true

£^of Prepared to say that I* is shown thU the
Broadway, above Wall street, is vested

m the Corporation of the city. Neither am I Dre oared

a,dlfferPCt conclusion. On the contrary after

7 u hhe affidavit, and after hearing the
by.Ul* Tpnerable and learned counsel

In uT. , moV,?n on Part of the defendant,, It
"10Bt thorough examination that

the conclusion that the fee of the streets

¦
POrat100 as, for manifold reasons,

,OU*?,t.^ be-ln tru^t, however, for the
J

benefit.a« all the streets, laid out and opened

Sre'takSn*^ th
1813- But the vlew whic!» 1

SZTJmI? ih''c*»e I do not consider it necessary to
tU adjudication to determine who is the owner of the"fee
»e eonnsel fer the plaintiffs referred us, in thelraivi-
men^ to the numerous decisions wliich have been made

i? referfnce to the right of the adjoin
.*,ow?*r t° the soU in a public highway. There is

M°Uw whftTf^8 \° th* MeieDt r,,leof the com

.donted in thi. fi, Ji. ,awar*. has always been

.dopUd in this State, the public have no other right in a

e0g?try than that of passage and re pas-

SSS'm ^ke*^Llni!?erenCe with ^ H°l1- other than

IrfttU % necessary to the enjoyment
mwZ . ir^t con,idere<l atrespass and an ict.on
ZsL_^:Ln i

owner of the fee. it is upon thil
trustees of the Presbyterian Society in
Auburn and Rochester' Railroad (tompa

S'linm IiItoA J'u i *1*!1- .But there is a wide d if-
ce. Wtww,n a highway in the countrr and a street in^Pr^hirmerC'a1^ ^ reason for^ the restrict

tatVwl- * ^ country has been, tliat they
£eeMe^ith^t£ltI f° ° .r PuIJ>o»es: but such is not

to which in modfm times,'''tie latter ^y^^'neralT
^"they'haw "T a"' mere'y conduc'ye to
But they have become almost necessary for the comfort

h^Jth^and pros^ity of the public/
MwrUoned by eustom. and approved by experience. Hy
the Pongan charter, &e then existing streets within the
.My were expressly

(
granted to the corporation, pettier

ffittCSr?' out «»ch streets in future .<

2^1^^ anfl convenient and the general control

.orTOrafjl I'AV always been vested in the

ik^ht A Protector and manager of the pub
.tUits for

common benefit of all. These
n ***** f"r thc construe

^ laying of waU»r and /aran pine^

a "J5 rT
dents of a street in a large city and »ih «!?ar^ 'nC

fcejaid out and openefupoj pre^rtXlon^tTh^
S2^onDor0Lwhvth:r th"y
OBdloaUon, or by grant, or upon com'ieu-ation beirirr ma<ii
Ueh^d toWthTm whff I"'^ h"e a" ltl" "ncideots at
a«tu^W. M

neoessary to th«ir full enj0y
mmt tg street*. It in an elementary principle of JthV

. 1" ? P^wer, right, or th.ug fs granted
wther to a natural or an arUdcial person, all the in'-i

oftlw "I® ^""ted which are necc< tary to the enjoyment
^w,?r right, or thing. And whether the corpo-

Mtion be the owner of the fee of the streets in trust for

«tr.«u *1^ ^7'" U bfl """rely the trustee of the

STttJ »fl f )7y«M "UCh 'rrespective of any title

nri»«nn? in u
pjwer to authorize their appro-

. !T 5 ar* conducive to the public
good, and do not Interfere with their complete and ,,n-

\* highway* , and, in doing io it is not

i^TitdS^d^ Huch u*** have already
niv bTS A" civiliantioa advances, new u-es

3b thSt the exi«i'*'ti,*liit U wa" uP"n this princi
aJ. and the tunn?f« . ri.tT anrl ln Albi

Tillage of Whitehall have K
y° Brooklyn and in the

qoesUon ia. whethnr the cor^-."ar"'t")?'^; rh\n,,*t
mmk» the grant, under the e^ ad ,h<> r^ht w

me, that tbey^haye d..e^^^'m-UnceH and in the min-

Commonalty of the city of Vew Y.rk*y°r' A ,r,m'" Bni1

®ipal corporaUon. exi-tinr origins 11^ a p"u'llc m"oi

but at an »arly period b-v e,",toro.
m»d since by l^tUe e^ctm^. "a Vbl^"
.orporation Is always Created for Doliti^li '"""" 'P?1
Steers' P?S"«tSKrM2

' I" be "ernsed within certain loci i;inf»"
fi^TTr".,p" to the control of the I^itidat

7^:Coa J7n p*°Pto ". «."««. » w«d. m )
cUrttr '¦ »ot a contract, w ltl,in tte ueaoinf c; the

H.Mtirtlm «T ftcMM MMm, ami mmty bt ilbnt or
»meuded. (Dartmouth College v* Woodward, 4 Wueat. ,

51S.) it ha* the power to make l*wi for ita bettor gov
eminent, without any express grant la the ease of the
cite of London t». Tanaere, ft Mod. Sep.. 438) Lord
Bolt, in giving the ju4pneat of the cowt, "aid, "We are

e t opinion ihat thla privilege of mittn hy laws and ordi-
Mixti ie i® the city, (f oonmon right, if
not by eattorn, far that it .oaeertiu the good
and better government of the eity ; and ererf
eitv and town corporate may, by as eoiential powar
inherent in their constitution, make by lt*i for the gov¬
ernment of the body politic; and this in the true touch¬
stone of ail by-lawe, which ought to be for the adminis¬
tration of the government with which they are entrusted.''
It ban alHO been held that where the charter gives the
corporation a power to make by lawi, it can only muke
them in iiuch caeea as it is enabled to do by ita charter;
for. an it w expressed by the court, sueh power given by
the charter "implies < negative that thev shall not make
by laws in any other case. Child* vs. Hudaon Bay Uom-

Bny, 2 P. Wulians, 207.) In the present case we are not
t to inference, for the Montgomerie charter expressly

confers upon the Common Council of the city of New
York, the power to make such laws as to them, or the
greater part of them, shall seem to be good, useful,
or necessary for the good rule and government of the
body corporate. Thus it will be <een that, as far as it
aeis in the exercise ot its public political powers, and
within the limits of its charter, it is vested with the
largest discretion. And whether its laws are wife or
nnwise. whether they are paused from good or bad mo¬

tive*, it is not the province of this court to inquire.
But as regards the acts of the corporation in reference
to its private property, it stands ujon a very different
footing. Such property is held for the common beneti : of
all the corporators. In respect to that, the corporation is
charged with high duties. It is the depository of a trust
which it Is bound to administer faithfully, honestly, and
justly. And no one will contend that the body of men
who, for the time being, may be its duly authorized repre
senlatlves, can legally dispose of its property offbeat
value, without any or for a nominal consideration; and if
they shall presume to do so, it will be no excise for such

a gross and unwarrantable breach of trust to say that they
acted in their legislative capacity.for the very simple
reason that they will not act in that capacity. They
will be acting in reference to the private property of the
corporation, and, in this respect, will stand upon the
same footing as if they were thf representatives of a pri¬
vate individual, or of a private corporation. The mere
fact that the forms of legislation are used will make no
difference in the character of the act. It will be in no
sense the exercise of a political power delegated for pub¬
lic purposes. If the mere form of proceeding defined the
act, then it might be paid that most of the acts of pri-

.^ftte corporations are legislative acts. Banking corpora^Wns, railroad and in*urance companies, have a board of
directors, and a I're>ident, who transact the business of
the company. They have their regular meetings; they
have a presiding officer, and their deliberations, discus¬
sions, and proceedings, are conducted more or less ac¬

cording to parliamentary rales. But no one ever supposed
that any of their acts were of a legislative character; and
for the obvious rea< on that they nave reference to pri¬
vate propeity. When a public corporation acts in refer¬
ence to ita private property, its acts are equally of a pri¬
vate character, and equally iubjeit to judicial control.
If a different doctrine were established, the Mayor and
Aldermen of the city of New York, might at the next
meeting of the Common Council, distribute the whole of
the property owned by the city among themselves, pro¬
vided that they adhered to the ordinary forms of legisla¬
tion. The distinction which I have taken is as well sus¬
tained by authority as it is by reason and principle. In
th<- ease of Frewin vs. Lewis, (4 Mylne and Craig, 249.)
which was a suit against the l'oor Uw Commissioners,
who are a quasi public corporation, Lord Cottenham in
giving his opinion, said, * So long as these functionaries
strictly confine themselves within the exercise of tho-te
duties which are confided to them by law, this court will
not interfere The court will not interfere to see whe¬
ther any alteration or regulation which they may direct
is good or bad: but if tley are departing from that power
which the law has vested in them, if they are assuming
to themselves a power over property which the law does
not Kive them, this court no longer considers them as

acting under the authority of their commission, but
treats them, whether they be a corporation or indivi¬
duals, merely as persons dealing with property without
>,,a! authority." In the case of Uailey vs. The Mayor, &c.,
oi New York, (3 Hill. 531.) it was held that the Croton
Aquedutt was a part of the private property of the
ritv. and that, in regard to such property, it stood in
tte; same light as an individual owner, and was subject
to tie same liabilities. In the Dartmouth College case,
the same distinction between the public powers of a mu
nicipal corporation and its private property wa* recog-
nued In the case of Moodalay vs. The East India Com¬
pany. (1 Bro. Ch. R. 469,) the Master of the Bolls, in
speaking of the defendant*, said, 1 They have their rignts
as a sovereign power; they have also duties as individu¬
als. So, in this case, as a private company they have
entered into a private contract, to which they must be
liable." And in the case of the Attorney-General vs. the
Mayor of IJverpool, (1 Mvlie and Craig, 171.) the Master
of the Bolls says: "If property is held by a corporation
as a trustee, if the corporation holds it clothed with pub¬
lic duties, tne court his always asserted iti right to in¬
terfere." Before proceeding to the application of these
principles to the case before us, it will be neeessary to
determine what is the character of the grant male bythe corporation to the defendants. Their counsel call It
the prar t of a permission. But this conveys no definite
idta. The grint of lands is the grant of a permission to
have the absolute and unqualified ownership of diem. A
lease of a house is the grant of a permission to use and
occupy that bouse for a limited time. In order to deter-

I mine what the corporation has done, it will be necessary
i to aecartain what is the character and effect of this per-I mission which it has grunted. According to the provisionsj of the resolution passed by the Common Council, the cor-.

1 poration has granted the permission and authority to lay
a double railway track in Broadway. For the purpose ol

laying thin track, it will be necessary that the defendants
shall, for a time, take the exclusive possession of a part
of ttie street.that they shall place a structure there
of their own construction, which shall belong to them,
and of which they shall have the exclusive use as far as
it is used for a railway. In my judgment, it is immaterial
what particular name is given to this thing which is thus
granted. Whether it be a thing corporeal or incorporeal,
or whatever be its correct legal designation, it is a species
of property of some kind. It is a property held by the
city, and is subject to the same trusts ana duties as its
.th'-r property. The question then arises whether the
corporation has violated i's duty as a trustee in making;
the grant in question. It will be observed that the de-
fondants have paid nothing for the grant, and that the
only amount which they will be bound to pay to
the city will be the annual license lee for each ear which
is cow allowed by law. and they have agreed that no
higher rate of fare" shall be charged for the conveyance of
passengers from any one point to any other point along
the route, and such combined system of routes as may
hereafter be adopted by means of cars and omnibuses,
than the cents for each passenger. It is stated in the
complaint, and it is not denied, that six offers were made
to the corporation by other parties than the defendants,
and the complaint alleges that one of them, if accepted,
would produce a sum exceeding 1^50,000 per annum for
the benefit of the corporation, and the relief of the tax-
paying citizens, while eich passenger would be charged
out live cents fare. That another offer. if ac:eptcd,
would produce a sum exceeding $300,000 per annnra,
for tne benefit of the corporation, while each
». -ecger would be charged out five cents fare,
hat another offer, if accepted, would produce

the turn of $100,000 per annum for the benefit of the cor¬
poration, while each passenger would be charged bat five
cents fare. That another offer, if accepted, would produce
the sura of $1,000,000 for the benefit of the corporation,

1 while ®ach passenger would be charged but three cents
| fare. That another offer, if accepted, would produce the

sum cf $150,000 per annum for the benefit of the oorpor
atjon, while each passenger would be charged but three
cents, and, finally, that an offer was made, in which the
parties agreed to comply in all respects with the terms
and "onditions set forth in the resolutions by which the
grant was made to the defendants, with fie exception,
that instead of charging five c«nts for eaeh passenger,
they would charge but three. Hie defendants do not de
ny these alte-g.it 10ns, but they have submitted an afiida-
vit sworn to by two of them, in which they say, that
either of these offers, if accepted and carried out, would
have l»en less burthensome to the grantees in the
amount of money expended, and less beneficial to
the citizens than the grant made to the defendants.
And they state, as one or their reasons, that none of the
offers which were refused, excepting one, proposed to
take the grant upon the same terms and conditions as
the grunt made to them. But what are those terms and
conditions? It will be seen by reference to the resolu-
tions that they are. venorally, regulations as to the man¬
ner of laying the rails, and constructing and managing
the cars, which would not be onerous to the grantees, ana
which would be adopted by any one, almost as a matter
of course. The only important provision is that which1 relates to the sweeping of the street. But the expense of

I carrying this provision i t to effect would amount to a sum
'

very far levs than that which the other parties agreed to
pay to the corporation. They next state that the offer
which proposed to take the grant upon the same terms
and conditions as were agreed to by the defendants, was
not accompanied by any purchase, or offer to purchase,
the lines of omnibuses now established in Broadway,
whereas they Allege that thev. through their represents
tires, had maue contracts with six of the princioal omni-

! bus lines in Broadway, owning two hundred and forty one
! omnibuses, to buy out their lines, for the purpo*e of with-

drawing the omnibuses from Broadway, and with a vie#
i of transferring them to transverse lines tornnincom
: mimical ion with the railway. But, if they had made

these contracts, why had they done so .' Thev were not
bound by the terms of »lie grint to make these or any
similar contracts. Tliey say io their affidavit* that they

, made the contracts "a* a measure 'if justice and proper
1 public policy." Was it from a sole regard to these con-

| s'derations, or was it eot rather '"rorn a regard for their
I priva te interests t The affidavit iUelf^undoubtedly states

the true reason. "it was necessary' to the auesOMful
working of a railway in Broadway at all.'' And is it nut

a just conclusion that the same motives of self interest
w iiich influenced the defendants, would have induced the

grantees, whoever they might be, to do the same thing r
Hut it is said that thofe offer* were not made in gooJ
faith. The pap'-rs befori- us ibtf the circumstance# un-
der which they were made. They were made by the

, owners of property upon Broadway by parties who had
1 zealously opposed the railroad, because they believed

that Its construction and uses would b»' injtiriom to their
t>«- injurious to their property. They had appeared he
fore the Common Council and urg»d their objections snd
when they found that their opposition would be unavail-
ing, they said, " then give us the grant. We believe
that it will he exceedingly valuable. We are willing to
pay a liberal consideration, and we believe that in this
way we shall derive some compensation for the injuryI which we think that we shall sustain by ibe deprec.a1 tion of our property They said thi. at that time, and
they say it now and in tins. I can see neither i»eim<is
tency nor had faith. But it is said, and some conversa¬
tions are stated In the defendants' affidavits for the pur
pose of showing that the other parties intended In case
they ieceive4 trie grant, to allow tliemseWra to be
restrained by legal proceedings from carrying it into
effect. I suppose that the question whether they
would be restrained or not. would de^eml upon the
question whether they were proceeding illegally or
not and that tie rule of law would be the same

1 whether applied to them, or to the defendants, or to ioj
one el*e. But it is said that they would have allowed an

injunction to be obtained, and would not hare moved for
it* dissolution. Suppose that tliey had would that have
defeated the roadv Would the Corporation, in the proper
discharte of It* duties. have allowed wbat it believed to
be a v» uable work, highly beneficial :o the n iblie. and
great » 'vantage to the city tr»as iry. to lie inue arrested
Or would it not have defended tLe giarr, which it had
u.ale, in cm* U oftu.e recestary to co so' It

«mM have 1mi Wm right, wd H would have k«n
it* duty, to defend it But to remove all question
u|OD this point, we have th« affidavits of the par¬
tita themselves, who U« men of high r**pectabm-
,%7 ud of abundant pecuniary responsibility, ad
Ukey positively iwmt u»t their offer* were nMi in
good faith, and for Umbutjkwm therein expres.ed And
Cone ran# it appean that the parties oftferM sttisfhc-
tarv security for the faitht'uf performance of their
agreement Surely this is enough to countervail
any number of allocation! founded on mere suspicion.
In deciding a* to the comparative merit* of the offer
which was accepted, and the offers which vara rejected,
the question in not, as the defendant* seem to suppose,
aa to what amount of burthen* have been assumed by
the grantee*. But even if it were, it Menu, froun their
own showing, that they hay* received, or will receive, a
full equivalent in value for the burthen* which they have
thus disinterestedly assumed. The true question is,

v bat amount of benefit might have accrued to the eity
in case that the moat advantageous offer* made had been
aeoeptedf And in this point of view there can be no other
conclusion than that the Corporation ha* shown aa entire
disregard of the public interest, and of its own duties. If
it had accepted the offers which it refused, the burthen
upon the tax payers would have been reduced to the same
extent to which the public treasury would have been ben¬
efitted. But it wa* said upon the argument that the
Corporation bad no right to receive any componatioa if
tbey bad the right to make the grant, they had the right
to be paid for It. The power of granting a thing im¬
plies the right to attach conditions to the grant; and it
is immaterial whether the grantor be a corporation or an
individual. On* of the reasons given on the argument
why the Corporation could not receive compensation, was
that it had been deemed necessary to apply to the
legislature for express authority to license hackney
?oa che*. But there is no analogy between the two
ease*. The act of 1813 gives to tne Corporation the

'

power and authority to regulate hackney coaches or
1 carriages, and the owners and drivers thereof, and their

I rates of fare or carriage, requiring the owner* of such
I hackney coaches or carriages to have a license from the

Major of the city, under the direction of the Common
Council. And it fuither provides, that whoever shall

i obtain such license, shall pay therefor a sum not exceed-
i ing five dollars for each hackney coach or carriage, to be
| applied to the support of the poor of the city. ('i Laws

1813, p. 440 ) This act, it will he seen, merely 'gives a

power to make a police regulation, accompanied with a

power to levy a tax upon certain species of property fer a
particular purpose. It neither gives, nor does it profess to
give, the power to receive compensation for any
property granted, or for the granting cf any right
which the city already possessed the power to grant.
The conclusions to which I have arrived, ler the rea
sons which have been stated, are, that the corporation,
in making the grant in question, was guilty of a clear
breach of trust, and that this court is bound to prevent
the grant thus illegally made from bt)in£ carried
into effect. The next question to bo considered is
whether the suit has been brought by the proper parties.
It was held at a general term of this court, in the case
of Christopher vs. The Mayor, &c., of the City of New
York and al., that a tax payer in the city might restrain
tbe Corporation, and the partie* claiming under them,
from coing an act which amounted to i breach of trust,
and which was injurious to the party as a tax payer.
The rule of the common law, as established" in
England, was. that in cases where an act was done
by a corporation, which was not parthularly injurious to
any individual corporator or corporators, it was neoessa-

ry for the parties who felt aggrieved to relate their
grievances to the officer of the orown, who might, if h*
thought the case a proper one, file his information
against the corporation. In such a ease the suit would
be brought in the name of the Attorney General, on the
relation of tbe parties complaining, instead of being
brought in the uamo of the parties themselves. But even
in England it has been held that although the proceeding
must be by the Attorney General in a case where all par¬
ties interested were partie* to the abuse, yet that where
such was tot the case, it was not necessary that he should
be before tbe Court. (Bromley vs. Smith. 1 Simon*, 8.)

I think that the plaintiffs in this case, being tax payers
to a large amount, have such an interest in preventing
the grant in question from being carried into effect, that
they had a right to institute this suit in their own names
and 1 am of opinion that an injunction should be Issued
against the defendants, in pursuance of the prayer of the
complsint.
Judge Edwards then said that Judge Strong one of his

associates, who heard tbe argument, was not able to be
present, but had requested him to state that he concurred
with the decision just now delivered. He (Judge strong)
will, at a future and not distant day, reduce his opinion
to writing.
SUBSTANCE OF THE DISSENTING OPINION OF JCDQE

MORRIS.
I agree with my brethren up to a certain point. We

all agree that the Common Council have authori y to au¬
thorize the laying of railways in the streets of the city ;
that a previous act of the Legislature for that purpose is
not necessary ; that a railway is not in itself a nuisance,
and that there is no evidence that it would be a nuisance
in this particular case. But we divide upon the pointwhether, in the exercise of this power; the corporation is
using its private property or exercising a governmental
trust. My brethren think, that in acting in this case,
the corporation is disposing of itB private property. 1
think that it is exercising a legislative and political
riwer. And in assigning the reasons for my conclusions,

will first consider the second point presented by the
plaintiffs. That point is this, that.
Making the grant in defiance of the injunction out of the

Superior Court, was an illegal and erimiual act, which t-oulu
confer no legal right on the grantees.

I consider this point, first, not only for the reason that
the decision of it in favor or the plaintiffs will determine
this cause, and require that the injunction should be
made permanent, but also because a correct decision
upon this point is of more importance to the w»ll-
being of tthis city, and to our citizens, collectively aud
Individually, than would be the benefit or injury to
them of any railway in Broadway, or in any other street
of the city. In this connection^ I present a series cf
facts admitted by the |>arties to this suit, viz.:.On the
lith of November, 1862. the Board of Aldermen of the
city of New York, acting in lt« capacity as one branch of
the legislature of the city of New York, passed the fol-
lowing resolution, viz.
Resolved. That Jacob Sharp, Freeman Campbell, (and

twenty-right othera who are named In the resolution,) and
thoie who for the time being may be associated with them,
all of wliom are herein designated as associates of the Broad
way railway, have the authority and consent of tho Common
Council to lay a donblo track for a railway in Broadwav and
Whitehall or State street, from the South ferry to Fifty-
ninth street, and alio hereafter to continue the same, from
time to time, along the Bloomingdalo road to Manhattan-
ville, which continuation they shall bs required from time to
time to make, whenever directed by the Common Couuoil,
the said grant of permission and authority being upon and
with tie following conditions and stipulations, to wit.
Here follows fit teen stipulations, which, for the purpose

of the ]>oint now under consideration, it is unnecessary
to notice. On the cth of December, the resolution was
al»o passed by the Board of Assistant Aldermen, and di¬
rected to be sent to the Mayor for his consideration. On
the IRth of December, the Mayor returned the resolution
with his objections to the Board Aldermen, where it ori¬
ginated. The effect of this veto of the Mayor was, that
the Board of Aldermen could not proceed to reconsider
the resolution before the 29th day of December, 1862. On
the 27th day of December, Judge Campbell, of the Superior
Court, upon an ex parte application made to him by Thos.
E. Davies and Courtland l'almer, granted an injunction
against tbe Mayor. Aldermen and Commonalty of the city
of New Yoik, in which is the following clause:.

I do hereby command and strictly enjoin the defendants,
the Mayor, Aldermen, and Commonalty of the city of N«w
York, their counsellors, uttornies, solicitors, and agents,
and all otherr acting in aid or assistance of them, and each
and every of them, that they snd each of them do absolutely
desist and refrain from granting to. or in any manner au
thorizing, Jacob Sharp anrl others, (the persons named in tbe
resolution, or their associates, or any other person or per-
sons whomsoever, the right, liberty, or privilege of laying a
double or any truck for a railroad in the street known as
Broadway, i'n said city of New York, from the South forry
to Fifty seventh street, or any railroad whatsoever ia said
Broadway, and from breaking or removing the pavements in
said street, preparatory to or for the purpose of laying or
establishing any railroad therein, until the further order of
this court.
And that the defendants show cause at the Speoial Term

of this court, tit be held at the City Hall, in the city of New
York, on the second Monday of January, 1HM, at the opening
of the court on that day, or as soon thereafter as counsel
can be beard, why thia injunction order should not be made
permanent.
Tbeie are some considerations connected with this in¬

junction necessary to be here stated, lit. It not only
prevents the Mayor, Aldermen and Commonalty giring
the permission to the persons named in the resolution,
upon the terms specified therein; and the stipulations at¬
tached, but absolutely prevents the Mayor, Aldermen and
Commonalty from giving permission to any pe*son or per
sons, upon auy trims, to lay a rail track in Broadway.
With this injunction upon them, (if it is legal,) they
could not give the permission to the other gentlemen
mentioned in these proceedings, who olTer such favorable
terms to the tax payers and citizens. Again, the order to
show can se was returnable the second Monday of January
1863.whiah was the iith day of January. being several
days after tbe expiration of the terra of office of the then
Mayor and Common Council, and within which they could
act on the subject. The consequence of this injunction,
(if legal,) would be to postpone the consideration of the
resolution until those who could act upon it, if they de¬
sired to do so, were out of office, and when the parties
appear, d to ahow cause, although the court might decide
that the corporation had a perfect right, and that it was
their duty, to pasa the resolutions, till the court would
have no more power te restore the resolution, or
to repair the injury c-aused by the act of their asso¬
ciate, than they have to resussrtate the dead.
On the '28th of December the injunction was served
upon the Mayor and some of the members of the Board
of Aldermen, and on the 2!'th upon other members of
both Boards of the Common Council. On the 29th. the
Board of Aldermen, and on the 30th. the Board of Assist
ants, by the votes of a majority of their respective membera. passed the resolution, notwithstanding the injunr
tion. which act is the one mentioned In the plain¬
tiffs' second point as illegal and criminal." To
prevent any mi*apprelionsion let me state 'The
Superior Court and the Court of Common Pleas of the
city and countv of New Yoik, and their respective
judges, have precisely the saaie equity jurisdiation. and
the power and right to issue in junctions, that the Su
preme Court of the State and its justices in this district
possess. As regards the city and county of New York,
their equity p<rwers and ours aro concurrent. Therefore,
although the adjudications of those courts are not au
thoritv binding upon this, yet they are always referred
to with the greatest respect, and followed except in case*
where we a-e constrained to differ upon principle 1 will
now give some extracts from the opinion (furnished to
us by the counsel (or the plaintiff") of Judge Duer, de
lirered in the injunction esse, showing what nets the in¬
junction was intended to prohibit, and the acts commit¬
ted which, in the opinion of the court, constitute the
oontempt and the extent of the po-ver claimed by those
judjres over the legislative action of the Common Council
of the city of New York. Judge Duer states the in
jnnetion order is the same as though

It referred to and recited tin resolution, and by expresi
words had forbidden the Common Council to recou'idtr aud
adopt it.

Again .
I fball treat the resolution as an ordinance, or by law, and

its reconsideration and adoptions- properly, acta of leyis
lation in the fullest sense in whii h the t. nn le -illation can
b»- justly applied to tbe acts of a eorj orate body.
Again
Kvery Alderman who*' ted ferthe resolution, with tbe in

tciit t In.* it should take oflect as a corporate a< t. had givenhis assent Everyone of them therefore who has thn* as-
s' nted.t be eononnlon is plain and irresistible. has doae t he
vcr> act that 1> * order of tb> court eomm tnded him not to
do, and by so dotng hue violated its mandate and contemned
its authority.
Agaia .
I aud that, even i< n the icppoijtioa that Ibey wer«

kind by ih* provision « cf (Mr nbtrttr W woaildn Hit
rwolntiea, tlrn wer* eqaally bound by Mm niaadat* .( kbit
coort to rficmd and reject it when reconsidered, if the er-
dtt of the court wait in truth issued tit llw utrow of it*
pr<jxr jurisdiction.
These extract* «how that the Superior Court ekatais the

jurisdiction to oontrol, by injunetioa, the legislative ae

ti«u of the Ccaunon Council, and to eewpei all its mem¬
bers while in their leglslative capacity, and acting apoa

a legislative Matter, to rote according to the direction*
of a (ingle judge, and agaiost their own deliberate
opinion and that, should the members of the Common
Council in such matter rote In opposition to the dicta¬
tion of the jedge. inch act would be illegal and criminal,
and consequently void. The Judge, in nis opinion, also
.late* .
The injunction commanded the corporation aad it* mem¬

ber* to ueeist abaolutely from the performance of certain
specific act*, and, if thi* command c*uld under no eircnm
stances b* rightfully addressed by a count of equity to a
municipal corporation, Me Common Council and Ut numbert,

in thejutt maintenance oj their man rifhti, were bound to dii
retard it.
The word* which I have italicized present the ques¬

tion which thi* Court ha* under consideration, viz
Was the injunction of Judge Campbell in truth issued in
the exerciae of his proper jurisdiction)1 If it waa not in¬
dued "in the exercise of proper jurisdiction," then, in
the language of Judge Duer, "the Comm*n Council and
it* members, in the just maintenance of their own rights,
were bound to disregard it," and their voting in the af¬
firmative was not ''an illegal and criminal act, which
could confer no right." Thi* leads to two questions.
First, what kind of a corporation is that of the city of
New York f Second, what are its powers t The ll iyor,
Aldermen and Commonalty of the city ef New York, are a
municipal corporation, created for governmental pur
poses, possessing, however, incidental thereto, in mmy
respects, the character of a private corporation. This
corporation has two sepur&te and distinct series of cor¬
porate powers, rights, duties and respon abilities, 'lite
one, that of a government, of which I will speak hereaf
ter; the other, that of a private corporation, which I will
now consider, because it is neces lary for thapurpose of
intelligibly defining the line between its property, liabi¬
lities. duties, and objections, as a private corporation,
and its powers, franchises, rights, jurisdictions and im

in unities as a government. The charter of the city, (Kent's
Note* and City Charter, page 14, section 2,) grants, rati¬
fies, and confirms to the 1lay or, Aldermen, aud Common¬
alty of the city ot New York

1 lie City Hall or .State House, with the ground thereto be
longing, two market houses, the bridge into the dock, the
new burial place, and the atorementioned ferry, with thee*
and every of their rights, members, and appurtenances, tn^«-
thtr « it ti all the profits, benefits and advantages which shall
or may accrue and arise nt all times hereafter, for dookago
or wharfage within the aaid dock, with ull aud singular the
rents. Issue*, profits, gains and advantages which shall or

may srise, grow, or accrue by the said City liall aud State
House, bridge, dock, A o.
The fame authority, (p^g*1 16, see. 3,) grants to the

Mayor, Aldermen, and Commonalty, &c., "All the vacant
laud within the city of New York and on Manhattau
Island, extending to low watermark," 4c. 1'age 48, "to
lay out their grounds and build upon them," £c. The
Montgomtrie charter recites and reaffirms the grants of
property before mentioned, and grants vacant lands on

both sines of the East river between lii^h and low water
mark. and }0*er to evtabli.-h as manyfernes as they pleas*.
Pege 142, sec. 37, renews these grants, and makes addi
tions to them. AH these grants the Mayor, Aldermen,
and Commonalty bold as trustees lor the benefit of the
riti/ons at large. As regards this property the corpora¬
tion is a private corporation, trustees for the citizens;
and, in relation to it, may be sued in the same manner

a* private corporations, and their agreements in relation
to it, their safes and leases of it, may be governed and
controlled by the courts by the same process, and in the
same manner, that our courts deal with and control cor¬

porations ol' baaks. insurance companies, and village li
onirics. Chief Justice Nelson, in the case of The Mayor,
Aldermen, and Commonalty of the city of New York,
administrators of Joseph Britton, says
The charter of the city of New Tork oonfers upon the

defendants many powers and privileges that belong to them
iu common with private companies or individual citizens,
which they hold and enjoy in the capacity of a private cor
Doratlon. Thus they are declared to be alilc, in law, and
capable, to sue and be sned, implead and be impleaded, Ac.,
in all inanuer of actions, suits, complaint*, pleas, causes,
Ac in as full and ample a manner a* any citizen, Ac.
The charter also conferred upon them the ferries on both

sides of the East Ylver, and all others then or thereafter to
be erected and established all round the island, Ac.
These grants, and many other* that might be enumerated,

constitute a large mass of private rights and interests in
various descriptions of property, Ac., " held aud enjoyed
by the city in the same way, and in common with any citi¬
zen upon whom like property aud franobises might have
been conferred; and within the limit* of the prunt, the de¬
fendants may deal with the property, in their management
and disposition of the same, in any way that would be law¬
ful for an individual owner; and any contracts or ungage-
ment* entered iuto in the conrso of such management and
disposition, would be a* obligatory upon thorn as upon an
individual."

In the esse of Bailey against The Mayor, Aldermen,
and Commonalty of the city of New York, the Supreme
Court of this State held.
That the grant of the Legislature, authorizing the city to

furnish the city with water by means of the Croton aqueduct,
was the grant of a private franchise, made as well for the
private emolument and advantage of the city, as for the
public good; and that the defendants, quoad hoc, were to be
regarded as a private company, and to be dealt with accord-

Iii the Berrian Island case, tried in this eourt, in which
Justice Edwards delivered the opinion of the court, sus¬

taining the injunction against the corporation, and in
the Washington Market case, in which the opinion was
delivered by Mr. Justice Roosevelt, sustaining the injunc¬
tion, the corporation were held to be, quoad hoe, a pri¬
vate company, and were dealt with accordingly, because
in both cases the subject matter of the controversy
was the private property of the corporation. The
Mayor, Aldermen, and Commonalty of the city of New
York possess another and vcrv different and more im¬
portant power a governmental! power. This power is
conferred by tie charter, and ali-o by various statutes
They may pass laws for the government of the people,and enforce obedience to them by tines and penalties.
Their control over the streets nnd highways, their right
to do anything in relation to the streets, or to order it to
be fone, or granting | ermission to others in relation to
streets, is embraced in this governmental power. This
political governmental power, is limited, and subject to
the control of the legislative power of the State but to
the extent of the power delegated to them in their exer¬
cise of it, and the immense discretion that is conferred
with it, they are as exempt from judicial interference,
dictation, and contiol, as is the State government itself
and for tin- same political reasons, to keep separate and
distinct the three departments of government.legisla¬
tive, executive, and judicial so that neither shall in-
toileie with, dictate to, or control the other.
His separation is necessary that the people
may, through the independence of the.se departments, be
protected against a usurpation of arbitrary power by
either. So long as these three departments act inde
pendently of each other, liberty to the citizen is a prac¬
tical existing principle; but the moment one of them
absorbs the ether, or as soon as the judiciary can compel
the legislative body not to vote upon a question, or to
vote in accordance with its dictation, by imprisoning
those members who refuse, this dictatorial power be¬
comes the government, and if the citi/en does not foal
oppression, it is only because there is no immediate rea-
Fon for its exercise. By the charter of the city, and by
statutes of our State legislature, extensive and impor¬
tant governmental powers aie given to the Mayor, Alder¬
men. and Commonalty of the «ity of New York, in their
capacity as a municipal corporation. In relation to the
exercise of these powers to the extent delegated, they are

subject only to the Legislative action of the State, alter¬
ing, modifying, or revoking them, and to the judicial
tribunals of the State, acting only in the same manner
that the judiciary can a«t against the officers of the
State, and'against the laws of the State. If the Legisla-
tuie of the Hate is about to enact a law palpably uncon¬
stitutional, the judiciary cannot legally issue an injunc¬
tion to prevent members voting for the law, or to com¬
pel them to vote against it. After the bill has received
all the forms to make it a law, and is attempted to be
used as a law, the judiciary, by injunction, may, in a
proper case, stay its application, upon the ground of its
unconstitutionality. So, also, if the Common Council are
about passing a law or ordinance that is either unconsti¬
tutional or beyond the power delegated to them by the
charter or the laws of the State, the judiciary cannot in-
terfeTe with the aotion of the members by injunction.
But after an ordinance has received all the sane-
tion that the Common Council can give to it,
then the courts, either by injunction or by other
proceedirgs, as may be required in the particular
case, may declare the ordinance to be void by
reason of the want of authority to enact it. If, however,
the legislature of the State have the constitutional pewer
upon the subject, and the Mayor, Aldermen and Common,
alty have the charter power to pass the law or ordinance,
the entire discretion as to the details of the law or
ordinance is vested in the liegislature or in the Common
Council, and no judge or judicial tribunal has a right to
interfere because they may be of opinion that such dis-

j cretion was unsound, indiscreet, erroneous, or even

I corrupt. If courts were permitted to interfere with the
discretion of the law maMng power, then it would be at

i the discretion of the judges, and not of the legislators
that made the laws, for no law could exist unless it
squared precisely with judicial ideas of what was dis¬
creet and proper. It will be perceived, upon an examina¬
tion of the charter, and of the statutes in relation to
them, that the streets are under the control of the
Mayor, Aldermen and Commonalty, as a government,
(unlike the ferries, the City Hall, the lands, piers, docks
and slips. 4c., which belong to them as a private .corpo-
ration). The streets are expressly declared to be ''for
the use and .service of the said Mayor, Aldermen and
Commonalty of the said city, and of the inhabitants of
Manhattan Island aforesaid, and travellers there."

1 (Kent, Com. Ch. 14, 15.) Therefore, giving the corpora
ticn the power to lay out new streets, and to alter and
rej air streets, makes them the judge of what Is necos

nary and convenient for all inhabitants and travellers
there. Chancellor Kent, in his Notes upon the Charter,
page 2.S4, note xxxi., states .
Tie sixteenth section gives to the Common C. >une,il power

to establish, direot, lay out. alter, repair and amend street",
lane* alleys, highways, water course?, and bridges, through
out tlic city and island
This in a grant of a public nature, without any private in

terett. or property, or revenue, conncrted with it. and it hn«
al» svs continued * if!i the Common Council, under free and
active exercise, subject, nevertheless, at a11,timos. to legisla¬
tive Interference and direction.

( iiief Justice Nelson, in his opinion In Brittou's rase,
liofore referred to, after speclfyingagre.it number of the
rights and privileges held by the corporation, as a private
o< rporatlon goes on to sav
These rights and privileges thus granted are altogether dis¬

tinct and different from thoio with which the defendant" are
invested under the charter as a municipal hody. The latter
class ci tnprlsea a large hody of political powers, granted
solely for public object! and puyioai «, with which the pri¬
vate interest and estate of the defendants, strictly speaking,have no concern. Those powers arc conferred for the Irfmeht
of the city as a community, and the end sought to be attain
ed. Its good government.
On looking into the charter it* ill be found to embrace

an extensive grant of political power, legislative, executive,
and .1 udi< ial, « bich, so fur a:i gr.i ntod, represents these zres t
department* of the .State government, and whiob are lodged
with the defendants in their capacity as a municipal eorpo
ration. Tliu legislative power is conferred upon the Common
Council. That body is empowered "to frame, constitute,
ordain make and establish, from time to time, all such laws
^tutea. rights, ordinances ami constitutions, whioh to

i them, or the greater part of them, shall seem to he good,
useful, or necessary for the good rule and government of the
body corporate." "Power i" also given to Inflict penalties for
the violation of any ordinance or by laws passed by this
body.The matter which wai being considered by Justiee
Nelson was a contract which a previous Common Conn
cil hail made nnd which a new Common Council had re¬

pealed. The Chief Juatiee continued .
Now, It certainly requires no argument to prove that the

powers of the defendants, brought Into exercise in forming
and entering into the covenant nnd stipulation in question,
providing f»r cleaning the streets, pulilfe wharfs, and piers
of the city, and sweeping Hie same, belonged to, and were
part and paree of its legislative and executive authority

! n holly independent aad dlscoDnerted from the particular

.Um or body of pewort kMh| nkntN to their iat<r««t and
tlain M a private Mupujr.

It is therefore clear that the Common Council were
ActingM » politic*! bodj, upon a subject purely govern
mental, where their Wn discretion wai paramount, in
theexeroi»e of which no judicial power Led the legal
right to interfere, nor any power except the Leginlature
.f the State, and that alone by an act repealing the pow¬
er conferral upon the Common Council, or repealiu^ or

altering tlie particular repolutiou or ordinance. My con-

elusion, therefore, is, that no court eould legally inter-
fare with the action of the tuemhoraof the Common Coun¬
cil in casting their votes: that Judge Campbell had no

jurisdiction to grant the injunction; that the member* of
the Common Council were not bound to obey it, and that
their disobedience of it form* no ground for the iuterfer
enoe of thin court Having thus disposed of this part of
the cafe, the question then recurs, can this court inter¬
fere with the grantees in Die execution of this grant T
lie rotation of that question appears to me to be in¬
volved in what I hare already stated, and my opinion is,
that the form of the grant and its terms ana conditions,
were within the discretion ef the Common Council.
Tlie decisions aie many and uniform that the corpora¬
tion has a right, as a govern moat, to lav rails in the
streets of the city. This being established, one would
suppoi-e there could be no question that, as a legislative
body, they have full power to exercise their own discre¬
tion in performing an act admitted to be witbin their
power. My brethren think that they can enter iuto the
question, whether the power has been wisely exercised or
not. I think that it is not for us to decide, that the law
has placed the decision of that whole matter wl:h the
Common Council, and not with the court. There may
be many considerations detei mining the decision of the
Common Conncil that sr<- not proper subjects of inquiry
here that, I think, is the answer to the whole argumentfor thiu injunction. It is said that the great dltlerence
between the amount received from these grantees, and
the amount offered by others, is such as to give the
courts u right to interfeie. I do not think so. I do not,
think that that difference, whether great or little, gives
us jurisdiction, but 1 cannot omit saying that the
streets, not being piivate property of the cor|ioration,tbe
corporation could not receive money for the use of them.
They could make no contract in relation to them that
could not be repealed by themselves or their successors;
and as the streets arc public property, they could reooive
no sum for their use not authorized by act of the Legis¬
lature. By the charter and a«ts of tlie Legislature, the
corporation are authorized to liceni-e hackney coaches
and other vehicles carrying persons for hire, and to charge
for the license of each such vehicle not exceeding.
'Ihis is a governmental power to enable the au¬
thorities to have oontrol over those to whom
citizens entrust their persons and property. The
corporation have no power or authority te receive
core than the Legislature of the State has by law autho¬
rized. In granting licenses to omnibuses, the Mayor acts
as an executivo office of the city. Should he, in the ex-
ercise of his discretion us such executive, determine
(which he oertainlv has the right to do, and which right
has been frequently exercised) to license but one line of
omnibuses for one street, and should charge that line the
maximum price for each vehicle, and another appl e»nt
should then offer three times the amount for a li¬
cense to him, with an obligation to put on as
many omnibuses as the person to whom the Mtyor was
about giving the license, would it be the duty of the
Mayor to accept that offer, and could tho courts compel
him to do so f It does not require much to show the ab¬
surdity of such a position. 1 cannot view this transuc-
tion of the Common Council in any other light than I
would view the act of the Mayor in respect to such om-
nibuses. I might illustrate this by a variety of other ex¬
amples, but I have said enough to explain tlie positions
upon which I think this cause rests. My conclusions
upon the whole matter are: first, that the injunction
out of tlie Superior Court was without jurisdiction and
void; second, that the Common Council has ample autho-
rity to authorize the railway in question; and, third,
that this court cannot supervise and control the discre¬
tion of the Common Council in respect to the term< and
conditions on which, and the persons in whose favor, that
authority should be exercised The injunction should
therefore be refused.

THE SECOND AVENUE RAILROAD.
Bofoie Hon. Judges Edwards, Roosovelt. and Morris.
Grrard Siwyitsanl vs. Denton PearuHl el al..The com

plaint in this ease states that the Mayor, Alderman and
Consmonalty of the city of New York have granted to
the defendants the permission to construct a railroad,
commencing on the Second avenue and thence running
through other avenues and streets of the said city. It
further alleges that this grant was and is of great value;
that it was obtained by the defendants without their pay¬
ing anything therefor to this city; and that if the same
had been offered for sale, or if the railroad had been made
by the corporation, and maintained and used for the benefit
of the city, it would, by the sale of the right to construct
it, or by the income of the road, have produced large
profits and returns to the corooration, to be expended and
applied in the support and maintenance of the city
government, and to the extent of many thousand* of
dollars. These allegations are not denied, and for the
purposes of the present motion they must be assumed to
be true. It is al.-o an admitted fact that the plaintiffs
.re property holders and tax payers in the city to a large
amount. Upon.this state of facts, I am of opinion, for
the reason* which have been stated in the case of Milhau
vs. Sharp et al., that the corporation, in making the
grant in question, has been guilty of such a breach of
trust a* calls for the interposition of this court, and that

an injunction should be issued against the defendants, in
pursuance of the prayer of the complaint.
Judge Reosevelt concurred. Judge Morris dissented.

Theatrical and Muxleal.
Bowery Theatre..Mr. C. Burke, the celebrated Ame¬

rican comedian, appears, for the first time in four years,
tfiis evening, in two of hia great characters, viz. Solon
Piling le in the "People's Lawyer," and Dickorv in the
"Spectre Bridegroom." He will be supported "by the
Hading artists attached to this prosperous theatre.
Miss HifTcrt will sing a favoirte ballad The amusements
will close with the drama called the "Murder at the
H»U."
Broadway Thkattuc .The historical tragedy by John

Howard I'ayne, entitled "Brutus or the Fall of Tarquiu, "
will commence the entertainments this evening, Mr For¬
rest appearing in his great character of Lucius Junius
Brutus, Conway as Titus, Bariy as Collatinus, Madame
I'onisi as Tulha, and Mrs. Abbott as Tarquina. Miss
Price will dance a pat teal, and the entertainments
will conclude with "To Paris and Back for Five Pounds."
Burton's Theatre. The splendid piece called "Paris

and London," which had such a long and very successful
run. will be presented this evening, with a cast which
embraces all the steeling talent of this favorite and pros¬
perous establishment Mr. Placide in his inimitable per-
fonation of the French barber, and Barton as Trot, the
coachman. He? ides, the names of Dyott, Miss Weston,
and other eminent artists will sustain prominent charac¬
ters. Mrs. Holman will >-ing a favorite ballad, and the
favorite farce of "Poor Ifllieoddy" concludes all.
National Theatre..The moral drama entitled "Crime

and Repentanoe will commencc the amusements of this
evening, Mr. W. 6. Jones as Michael Reoordon. Miss
Deforest will sing a favorite ballad, and Miss Partington
will appear in a popular dance. The Scottish drama en-
titled -'Kenneth, or the Weird Woman of the Glen," will
be the concluding feature. Nearly all the memners of
Purdy's dramatic company appear' in thii piece.
Wallace's Theatre..Two very attractive pieces are

announced for this evening by manager Wallack The
first is, " Faint Heart never Won Fair Lady," Lester and
Miss I Aura Keene being the stars of the piece. An ex-
rellent selection of new and popular music will be played
by the orchestra, Miss Malvina will appear in a pox mili-
taire, and Sheridan's fine comedy of the "Rivals," with
Blake, I.e*ter, Brougham, and Mi is Laura Keene, in the
leading characters, will terminate the amusements.

*

American Museum..The drama entitled "Six Degrees
of Ciime,'' with C. W. Clarke personating Julio Dor
raelly, and Miss Ke«tayer the part jf Louise, is announced
for to night, together with the farce of the " Phenome-
non." Two excellent pieces are aUo provided for this
afternoon.
St Cbarlsb Theatre..M. J. R. Scott is still drawing

crowded houses to tht> theatre. he is announced to ap-
pear in his gieat character of Ugolino this evening, in
the tragedy of that name. The new drama, styled
"Evehen Wilson" and the farce of the " Lottery
Ticket," will also De given.

Cirits. Sands & Company present a varied and attrac¬
tive bill of entertainvtut for this evening, comprising,
independent of the regular equestrian amusements, seve-
ral novel features.

Christy's Opkra Howe .Christy's Ethiopian Opera
Company continue as attractive as ever. The new songs,
entitled '1 ttty Way" and " Lilly Dale," are to be repeat-
ed, together with other attractive peformances.
Wood's Mln»tkklb. Manager Wood has provided an¬

other new pong for his patrons this evening, entitled
" Woman's Riguta." His entertainments give decided

satisfaction to crowded houses every night. All the
eccentric performers are to appear.

I r. Valentine..This highly popular eccentric lecturer
s well patronized at Hope Chapel. He will continue his

lecturesduiing the ensuing week. The receipts of We.l
netday, Tbursdsy, Friday and Saturday, will be for the
benefit of the New Votk Volunteers.

Prof. Hkuer. This celebrated necromancer Is to
commence another series ot his wii'irtof diablerie, at Vi'J
Broadway, to morrow evening. Hie programme is rich
and varied.
Banvard'b Panorama ov thk Holy Lavd..This splen¬

did panorama is drawing crowded houses every night at
the (ieoTama, Broadway.
Owenh' Alpine Ramiii ku, ani> As* kvt of Mont Blanc.

This novel and beautiful euteitainuient will be given to¬
morrow evening bv Mr John Owens, who is well known
to the citizens of K'ew York. It will be illustrated by
beautifully p inted scenery.

Mrs. Catharine N, Sinclair made her fl'st appearance
before a crowded audience at the Varieties theatre, New
Orleans, on the 2<*d ult.
The St. Charles theatre, New Orleans, closed for the

. eaton on the 25th ult., with the benefit of Mr. I.ynne.
The Ilateman children mad* their first appearance in

Mobile on the 22d ult., and closed their engagement on
the 28th ult.
The Ronsset family, accompanied by John Jjefton, were

to perform in Charleston last week.
Miss Kimberly was greeted with an overflowing house

at her benefit in Pittsburg on the 1st inst.
Mile. Mellste, one of the French dancers, hud a flue

audience lor her benefit at the Howard Athicneuin, Bos¬
ton, on the 1st inst.

Mr. W: R. Goodall was married in Boston on the 2*th
ultimo.

The Mnaoii Will Cast.
iiefote the Surrogate.

April 2..Application was made by Mr. Ring, on behalf
of Mr. James Mason, in pursuance of the recent verdict
in the Circuit Court, for letters of administration on the
estate of John Ma*on, deceased. The application was op¬
posed, and the matter was not disposed ol by the Burro
gate, as it appears the case Is to be taken to the Uourt of
Appeals, on amotion for anew trial. Thus this long litl-

f fated case is destined to provide more heavy fees for
atvyers. and a dry " thrice told tale" for judges and
juryman.

Naval Intclltgeiwe.
The U. R nVamer Saranac arrived at Ha»4na 2#tb ult.,

from I'ensarrltt, jrnd remained there Wth.

lntwfitlnf to
THE RECKNT PABBAUBH OV TUK CLII'PKR SHIfS

JOHN Q1L1>1M AND fLYINO KI8I1.
On the 29th ot October »nd l»t of November, 1862.

these two noble ships took tnelr departure trom NeW
Tort, foe the far off and distant port of San Fraoci-ee, io
California.
To guide and direct them upon their eourse eaeb -hip

was supplied with a set of Maury's wind and current
charts, as well as a book of sailing directions, eosapilefc.
as they have been, from thousand* of abstract lournalr
In his possession, at the Observatory U» Washington
Both ships made extraordinary passages, and we collect
and compare their journals for the informal of future,
pilgrims over that waste of waters.
The John Gilpin had the start by two days, which Capt.

Doane employed, as well as several succeeding ones, in
running off to the east ward. The Flying Fish leaving port
on the let of November, Capt. Nickels, after obtaining t /
good offing, steered off to the south and east, in almost a
direct line to where she crossed the equator, upon th<>
meiidiau of 84.30. While one ship was to the eastward
of Maury's track, the other was almost equally far to the
westward, and we contend, tnat if they had followed his
route rooie strictly, with the winds which it w*s
their good fortune to have, they would have mado the
shortest parage to CallfornU upon record By a table
in Maury's directions for the month of December, the
Hhortest actual distance to be tailed by the route for that ,month from New York to the equator, is 3,918 miles.
The distance run by the John Gilpin was 4,087 mil*!*. Itl« not known froiu tlic nb.tr.rt of theFlving Fish how ,
many miles she ran; but takin* her latitude- and longi
tudes, as well as those of the Gilpin, and Lieut. Maury s, ,
we tind the one ship east and the other west ot the ill-

rections,asloUo^-;^ AV o/ ApproXi*,<s No.oJMcrvrv * Di Poiitumof MUvtkt PtoitioHufUUci&t
the John Ojlpinfor Dec. Gilpin. A. "J M-th W. ,At. Lm. Lot* Lm. Mjary. ImI Lm. Maury.

H W N. W. Mil"* -V. rY. Mxlei.
39 12 70 00 39 10 87 26 140 39 04 72 40 146.
'!9 12 116 00 39 16 03 <'*4 80 37 <H do 33 JO
36 00 (10 00 36 04 40 04 1,000 M 13 60 46 4S
«6 90 69 00 31 60 36 60 760 32 ("4 61 37 45J .

31 44 46 00 31 50 36 60 490 28 32 4, 65 15>
30 00 43 00 28 63 34 61 480 ^8 32 47 66 27r>
'lf> 00 43 00 26 10 34 12 600 24 36 42 Oi 60
20 00 37 34 19 37 33 29 240 18 63 46 120
16 00 36 24 15 16 32 64 200 10 04 39 16 20i
10 00 36 00 9 09 30 42 265 9 30 37 00 120
6 00 30 00 6 00 30 10 10 0 17 35 22 o'iO

^tor, 32 04
'

tor, 80 46 79 tor, 34 30 146
The above are approximate distances; a glance at the

table will Fbow the position of the two ships upon the
same parallels, and how tar ihey receded, tho one to the
cant a*d the other to the *esl from Maury's dirootions, ,in the north Atlantic. The Gilpin, perhaps, erred upon
the safe side by keeping his Une under her »ee : but in
doing so, she went over a ron-iderable space which «u ,n?xt to a dead loss: while her swift competitor, with
tempting winds, made a bold dash in the shertest direc¬
tion nhe almost succeeded. On the lixteenth day out \
she was only a little upward* of 200 miles from the equa¬
tor here she met the calms and ballling winds peculiar
to that region. For four da.vs Capt. Nickel* struggled, but ,struggled in vsin, to get to the eastward, a westerly cur¬
rent setting him bsck al» o<t *s fast as he progressed, and
he had finally to give up and cross upon the meridian of
34.30 Capt. N. again departed Irom the directions, for
in them, it is strongly ur^cd upon all vessels not to stick
here.to go directly through, and, if nwewary, to boat
to windward after crossiug the ltne. It is to be regrettedthat Capt. Nickels throw away these three days, and his
not accomplishing the shortest passage yet made to Cali¬
fornia, may be imputed to their loss. In his journal ho
thus laments that he did not follow the direction* of
Lieut. Maury: " I now regret that after making so line a
mm to 6® N., that I did not dash on and work my way to
windward, to the northward of St. Roque, as I have ex¬
perienced little or no westuardly set, since passing the
equator, whilst three or four days have been lost in work
ing to the eastward, between the latitude! of 6 and 3
north, against a strong weatwardly set. "
This is a candid admission in Capt. Nickels. Lpon hi*

next patrage in. the same ship, may he have the same
winds: and mav we live to hear that he has made, (as he
will certainly do) the voyage to California in le«» than

niThe?j'ohn (iUpln took the "longest road round," hop¬
ing to verify the old saving, of finding it -' the nearest
road home." She Is decidedly swift of heel, for her jour¬
nal shows the unusual run of 815 miles in twenty-four
hours. But her competitor was fully her equal in speedyand the Gilpin could U1 afford to throw away that 200
miles which she lost by going so far to the eastward
between the parallel* 85 and «0 N. It is true »he
had the advantage of being well to windward, for when
she entered the region of light winds, she steered directly
across, upon an easy bowline, and in twenty five day* we
find her south of the equator, with a good breeie, and
prospects as bright as the skies above her, of making a
caDital passage to California.ft has been »hown that both ships lost north of the
Une: one being a little too cautious, the ether a little too
bold. Both crossed upon the same day, (the 23d of De¬
cember) and from here they had a tolerably fair start
for the yet far off land of gold. On the 24th they were
almost " neck and neck," being only a little upwards of
thirty miles apart. A person at the mast head of either
ship, might have discerned the upper sails of the other.
The trade winds hung well to the southward; the Gilpin
was enabled to lay her course and she went on her way
rejoicing, while the Fish had to "go about" to avoid the
land The Gilpin kept the lead until she entered the reSons where old JEolu- loves to hold hi. oourt Both
ships attempted to go through the Straits of LeMaire; the
Gilpin failed.the Fish succeeded, and thereby recovered
the distance she had lost upon the coast of Brazil. Here
again Capt. Nickels, foarles* of the stormy region and
dangerous lee shore*, made another bold dash to shorten
bis passage, and this time fortune smiled upon his efforts.With a N fe wind, which does not often blow in those
latitudes, he leaded ahead, widening his ^distance; and
when he crossed the equator, which he did in twenty-
three days from Cape Horn, he was two day* ahead of the

^The FlyiBg Fish erossed upon the meriduA of 112 de¬
crees west. In the meantime the Gilpin took the recom¬
mended track, the secured her'westing. with it her
..aspire- when she bore up north she had nodreadof "leeKe® '< Ind we find that she made the run to the line in
twenty five days, which *he crossed upon the meridian of
116 west, two days after the Flying Fish.
Here fortune again favored the Glipln, and oeeerted

the F'Uh. The doldrums about the equator seemed to be
fatal to the latter, for while she lay becalmed the Gilpin
passed ber and again got the lead, whloh she continued
to hold, and although the Fish, like the post boy, "came
lumbering at her heels," the Gilpin kept ahead and en¬
tered the Golden Gate in fifteen d&yB from the line.the
shortest passage except one upon record. Tho FlyingFish had also a fine run up of eighteen day*. Between

6 and 7 degrees north, for two days, she is ,k>gged, "calm
throughout " in 11® she took the northeaet trades on
the 31st of January, 1863, one day before tho Gilpin, she-
anchored in the harbor of San Francis w, after the unu¬
sually short voyage from^New York of ninety-two day*and four hours.
Thus terminated the contest between these two noble

ship* We have compared their abstracts, and followed
them upon their voyages, with interested feelings. On a
comparison, it is difficult to determine which vessel!* en¬
titled to the palm of victory, so nearly are they matched.
Kach experienced the vicissitudes of wind and weather to
which they were liable upon such a lengthened voyage,
and we may well put them down as being crack ships, well
handled and ably commanded.

Governor Lowe's Speech..At the dinner ot
the Irish Social end Benevolent Society, i^ld in Bal¬
timore on the 20th March, Governor Lowe honored
the company by an eloquent address, which was en¬

thusiastically applauded, in which he passed a high
eulogium upon the virtues and amiable qualities of
the "Sons of Erin," and animadverted severely upon
the brutal policy of the English government towards
the Sister Isle, to which might be attributed the
slough of despond in which that unfortunate people
were at the present time immersed. He concluded
by calling upon his audieuce to remember that they
were not Saxons, Celts or Anglo-Saxons, but that
every nation of Europe had contributed its blood to
the formation ol our great amalgamated race.the
American people.and that we hold onrselves subor¬
dinate to no European nation, acknowledge no time
honored exclusiveness of ancestry, and measure our
present duties and our future destiny by no rales
wliith are to be found in any British or other foreigu
standard of excellence.

Police Intelligence.
.Samuel J Proper Committal to Prison for Trial.In the

matter pending before Justico Stuart against Samuel J.
Proper and Julin M. Martin, c'larged witn obtaining $400
and upwards from Benjamin F. Carmichael, of Ranway,
New Jersey, by making false and fraudulent representa¬
tion* respecting a fictitious draft for $SOO on a pretended
Ann In New Orleaans, the magistrate, on Saturday after¬
noon, decided to hold Proper to ball in the sum of 11,500
to ancwer the charge at the Court of Session*, in default
of which he was committed to prison. For Martin, the in
dividual concerned with I ro|ior, the magistrate set the
amount ot bnil at $1,000 to answer the charge, and In de
fault of hail he was likewise committed to prison The
magistrate has. In addition to the above case, committed
Proper on an indictment found against him some time
since, on a similar charge, his bail having surrendered
him.

hrvtnl TitafmetU foa Boy..Yesterday officer Smith, of
the Nineteenth ward, arretted a journeyman carpenter
ramed Thomas O'Brien, on a charge of perpetrating an

aggravated assault upon the person of a boy only ten
years of age, named Peter Farney, under the following

! ciicumstam es. On Saturday afternoon it seems the boy
went to the workshop where O'Brien is employed, In

. Twenty-fifth treet, near Tenth avenue, and there enticed
1 away a dog belonging to O'Brien. The boy had not got.
I far off before O'Brien pursued him and broughthim back
! to the shop. Hs then tied a rope around the boy 's body,
i and the other end of the rope t« the crank or agrtat-

' stone. O'Brien then oompelled two boys, named Barney
Katen and Michael McDonald, to torn the crank, and

, thus tightened tha rope around the boy's body, at the-
! same time drawing him olose to the crank, and there

I held him for some minutes. When released the poor boy
i fell almost lifeless. He- was picked nn and taken to the

j residence ofhis parents, No. 233 Tenth aventte; a physi
cian was procured, who gnve his opinion that the cnlld
would not tecover the severe internal Injuries received.
Tlie acctiM'd was taken before Justice Stuart, and com
mitted to prison to await the result of the Injuries, Thf
two boys were committed as witnesses.

Furuntt Driring..A hack driver named Wm. Fltspat
rick, wns m rested on Saturday evening, "on a charge of"
furiously driving his horse* along the Third avenue, and
when near Twenty-ninth »trect running over an elderly
woman, injuring her very severely, if not fatalW. The
police of the Klghteenth ward arrested Fltzpa trick and
conveyed him before Justice Stuart, who held him to an¬
swer (lie charge. The aged woman was conveyed to her
residence.


